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Responsibility of the State towards Crimes with
Unknown Perpetrators: A Comparative Study
between Islamic Shari‘ah and Positive Law

Kamal Mohammed Elsaeed Abdul Qawi Oun.

Department of Private Law: Civil Division, Faculty of Law, Hilwan
University, Egypt.

Email: kamaloun91@yahoo.com

Abstract:

In modern societies, there are constitutions that indicate the rights of
the individual and the responsibility of the state to safeguard these rights
positively. The constitution is like a contract between the state and its
citizens and the people living on its land that indicates the duties and
rights of the individual and the state’s commitment to protect those
rights, to monitor the implementation of those duties, and to punish those
who do not abide by that contract. Sometimes, crimes are committed and
their perpetrators cannot be identified. The Islamic Shari‘ah treats this
type of crime under the title of the Qissamah (swearing oaths in a trial of
a murder crime) and sets its rulings. The Islamic Shari‘ah obliges the
state to guarantee the rights of the victim if the criminal is not known.
This is in accordance with the saying of the Prophet (p.b.u.h.), “I am the
inheritor of one who has no inheritor; I pay compensation instead of him
and inherit him.” It is also in accordance with the principle laid by Imam
Ali, may Allah be pleased with him, “In Islam, no one may be murdered
and left uncompensated with blood money.” Therefore, the state is
responsible for protecting the lives of its citizens and those of the people
living on its land. Protection from crime in our modern age is a national

objective for which the state’s departments must be developed and
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equipped with the necessary technology. However, the state’s
commitment to recompense the victims of crime is not a new concept. It
dates back to some ancient legislation such as the law of Hammurabi.
The Islamic Shari‘ah has had the initiative to organize and apply
regulations that bind the state to pay compensation to the victim when
the crime perpetrator is unknown, insolvent, or if it is impossible to bring
him/her to trial. Modern legislation at the national and international
levels followed suit, but the legislation in the Arab countries is still
lagging behind in this respect. Here are some of the recommendations of
the present study: 1. amending the legislation regarding compensation
payments, 2. making laws that specify the state’s responsibility towards
the victims of crimes with unidentified perpetrators, and stipulating the

damages and their terms, 3. facilitating the payment of the due damages.

Keywords: crime — unidentified perpetrator — state’s commitment —

compensate — damages
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